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SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA ex rel. 
T03IA SPINA, 

Petitioner, 


-against- 


ADAM McQuillan, Warden, Queens 
County House of Detention, 

Respondent. 
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MEMORANDUM 


TENNEY, J. I 

^ . . ^ / 

Petitioner, Tobia Spina, is presently serving a one 
year sentence at the Queens County House of Detention, New York, 
having previously been convicted by the Supreme Court, New York 
County, of conspiracy in the fourth degree and of receiving un¬ 
lawful gratuities. Proceeding pro se , he petitions this court 

for a writ of habeas corpus, pursuant to 23 U.S.C. 5 2241 et 

1 / * ~ 

seo. , on two grounds. First, petitioner claims that he was 

denied his right to a speedy trial. Second, petitioner alleges 

that his trial was prejudiced by adverse publicity during his 

trial. For the reasons cited hereinafter, the petition must be 

denied. 

The record indicates that petitioner, a detective for 
the New York City Police Department, was indicted, together 
with Watkins T. Parry, on November 19, 1959 but that the trial 
did not commence until January 6, 1972, some 26 months later. 
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-Me that time, and until March 29, 1973, petitioner was free on 
his own recognizance. It appears that, until the commencement 
of the trial, petitioner's counsel made no demand for trial. 
Indeed, the numerous delays were either caused by petitioner's 
and/or Parry's counsel or were consented to by them. On the 
eve of trial, petitioner's attorney orally moved to dismiss the 
indictment because of delay in prosecution. He argued that be¬ 
cause of the delay, petitioner v:ould be severely prejudiced in 
that a "material" witness—Albert A. Seedman—had "disappeared". 
The trial court denied the motion and the trial proceeded. It 
should be noted that, in the course of the trial, Mr. Seednan 
was called as a character witness in behalf of petitioner's co¬ 
defendant, but petitioner's counsel took no part in the examina¬ 
tion of that witness. 

The twenty-six month delay raises the threshold question 
of whether petitioner was denied his right to a speedy trial. 
Under Barker v. Wingo . 407 U.S. 514, 530 (1972), however, the 
court is entitled to weigh the following additional factors be¬ 
fore concluding that a defendant has been denied his sixth 
amendment right to a speedy trial: the reason for the delay, 
whether the defendant has in fact suffered any prejudice from 
the delay and whether the defendant asserted his right at any 
time before trial commenced. Id . 

In view of the fact that petitioner never asserted his 
right to a speedy trial until the trial was about to begin and 
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in view of the fact that petitioner apparently suffered no 
prejudice—Seedman was never called to testify in petitioner's 
behalf and petitioner was free on his own recognizance during 
tne entire period—his claim that his sixth amendment right was 
infringed is without merit. 

i 

The second argument that petitioner makes is that he 
was denied due process in that certain adverse publicity during 
the trial had a prejudicial effect upon the Jury. While the 
trial was in progress, there was much publicity from the Knapp 
Commission hearings regarding corruption within the New York 
City Police Department. On one occasion, the media reported 
the arrest of several unnamed police officers who had allegedly 
received bribes in the amount of $5,000. Thereupon, petitioner' 
counsel moved for a mistrial on the ground that, because the 
petitioner and his codefendant had been charged with agreeing 
to accept, and with having accepted, bribes in that amount, 

petitioner was necessarily prejudiced. The trial court denied 
the motion. 

The record fails to sustain petitioner's argument. As 
the trial court noted, the allegedly prejudicial publicity 
never mentioned either petitioner or his codefendant by name. 
Because petitioner never requested a voir dire of the jury to 
determine whether any of the jurors might be influenced by the 
publicity, there is no way of determining whether the publicity 
had any effect upon them. The failure of the trial judge to 




noil and instruct the jury regarding prejudicial trial publicity 
did not constitute a denial of due proctiS, particularly because 
the alleged publicity at petitioner's trial cannot be compared 
to the type of publicity condenmed in such cases of Sheppard v. 
Maxwell , 334 U.3. 333 (1966). Havey v. Kronp , 458 F.2d 1054, 
1057 (6th Cir. 1972). 

For the reasons stated above, the petition is denied in 
ail respects. 

So ordered. 

Dated: New York, New York 


November 5, 1973 
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l’OBIA SPINA, 

Petitioner, Pro Se 73 * . 2765 (CHT) 
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ADAM McQUILLAN, Warden, Queens 
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FOOTNOTE 


1/ Both grounds were argued before the Supreme Court, New York 
County and the Appellate Division, First Department. Peti¬ 
tioner s conviction was affirmed by the Aopellate Division 
on January 4, 1973. On March 13, 1973, leave to appeal to 
the Court of Appeals was denied. 

























